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Court of Appeals of the District of Columbia. 


No. 3928. 

Charles W. Baker, Appellant, 

vs. 

Effie I. Baker et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 40552. 

Charles \V. Baker, Plaintiff, 
vs. 

Effie I. Baker, Ernest J. Braswell, and Francis D. Colbert, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to-wit: 

1 In the Supreme Court of the District of Columbia. 

Equity. No. 40552. 

Charles W. Baker, Plaintiff, 
vs. 

Effie I. Baker, Ernest J. Braswell, and Francis D. Colbert, 

Defendants. 

Memoranda . 

September 26, 1922.—Bill of complaint, filed. 

October 20, 1922.—Order dismissing bill of complaint with leave 
to plaintiff to amend within four days, filed. 

Amended Bill of Complaint. 

Filed October 23, 1922. 

******* 

To the Supreme Court of the District of Columbia: 

The plaintiff Charles W. Baker by leave of court first had and 
obtained files this, his amended bill of complaint, and respectfully 
represents as follows: 

1—3928a 
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I. That he is a citizen of the United States and a resident of the 
District of Columbia, and brings this suit in his own right. 

2 II. That the defendants Effie I. Baker, Ernest J. Braswell, 
and Francis D. Colbert are citizens of the United States and 

residents of the District of Columbia and are sued in their own right, 
as will more fully hereinafter appear. 

III. That plaintiff and defendant Effie I. Baker were lawfully 
married in or about September, 1912, at Chambersburg, Pa., and 
immediately thereafter took up their matrimonial domicile at the 
City of Martinsburg, West Virginia, where the plaintiff engaged in 
the hotel, restaurant, and confectionery business, as will more fully 
hereinafter appear. 

IV. That plaintiff with his own separate means furnished and 
equipped a hotel in said Martinsburg, West Virginia, including 
furniture for the 28 rooms contained therein, and he was assisted 
in the operation and conduct of the said hotel business by the defend¬ 
ant Effie I. Baker, and from the said business considerable income 
and profits were derived; that large sums of money were deposited 
at various times to the joint credit and in the joint names of plaintiff 
and defendant Effie I. Baker in the bank then used for the deposit 
of the funds and profits derived from said business; and that after 
a considerable lapse of time, plaintiff discovered that the defendant 
Effie I. Baker was, and for a long time had been, withdrawing the 
said funds so deposited to their joint account and redepositing the 

same with the Peoples’ Trust Company of Martinsburg, West 

3 Virginia, and other banking institutions of said city in her 
own name and to her own credit, and the said funds, together 

with other funds owned by plaintiff and in which he had an interest, 
were used for the purchase of the real estate hereinafter mentioned, 
as will more fully hereinafter appear. 

V. That during, to-wit: the fall of 1918, the defendant Effie I. 
Baker came to the District of Columbia, and left plaintiff in said city 
of Martinsburg, West Virginia, where he continued to run and oper¬ 
ate his said business for a considerable time; that shortly after said 
defendant Effie I. Baker came to Washington, she communicated 
with plaintiff over long distance telephone and advised him of the 
fact that she had an opportunity to purchase certain property on 
Pennsylvania Avenue, Washington, I). C., and requested him to 
arrange for the payment of, to-wit: $4,000 within 45 days there¬ 
after; that plaintiff undertook to make such arrangement, but in the 
meantime it was discovered that title to the Pennsylvania Avenue 
property was not good of record, and said proposed purchase was 
abandoned. 

VI. That thereafter on or about to-wit: the 30th day of January, 
1920, the defendant Effie I. Baker contracted to purchase and did 
purchase premises No. 1117 O Street, N. W., Washington, D. C., 
being Lot 9, Square 312, for the sum of $9,500, of which said sum 
she paid $2,000 in cash, assumed a trust of $5,000 at six per cent 
and a second trust of $2,500 payable $50 a month including prin¬ 
cipal and interest ; that the said cash payment of $2,000 was 

4 made by defendant Effie I. Baker from and out of the earn¬ 
ings of the plaintiff’s said business conducted by him, as afore- 
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said, at Martinsburg, West Virginia, the same having been with¬ 
drawn by the said defendant and brought by her to the District of 
Columbia when she came here, as aforesaid. 

VII. That thereafter, on to-wit: the 26th day of February, 1920, 
the defendant Effie I. Baker entered into a certain other agreement to 
purchase, and did purchase, premises 1466 Rhode Island Avenue, 
N. W., Washington, D. C. the same being Lot 22, Square 211, for the 
sum of $25,000, settlement to be made upon a cash payment of 
$6,000 subject to a deed of trust of $10,000 at six per cent, a second 
trust of $5,000, a third trust of $3,500 payable upon terms unneces¬ 
sary to be herein set forth. 

VIII. That thereafter, defendant Effie I. Baker purchased prem¬ 
ises 2511 Fourteenth Street, N. W., in the city of Washington, D. C., 
the same being known as Lots 825 and 826, in Square 2866, for the 
sum of, to-wit: $25,000, and made a cash payment of, to-wit: $3,000. 
That at the time said premises 2511 Fourteenth Street were so pur¬ 
chased defendant Effie I. Baker asked plaintiff for money to make 
said cash payment and plaintiff sent her $180, and as soon thereafter 
as possible he sold his said business in Martinsburg, West Virginia, 
for $1,500, and gave said defendant $800 thereof and retained $700 
of the same to meet then due claims and obligations of said business; 
that said sums were used in the purchase of said premises; and said 

sums, together with certain money raised by encumbrance 

5 of the aforesaid O Street property made up the said cash pay¬ 
ment on the said premises 2511 Fourteenth Street, N. W. 

IX. That the cash payments for the purchase of each and every 
of the aforesaid pieces of property were derived from the earnings of 
the said business conducted by plaintiff in Martinsburg, West Vir¬ 
ginia, as aforesaid, and the same was either taken by the defendant 
Effie I. Baker from the deposits made from the earnings of the said 
business, as aforesaid, or furnished by plaintiff, as hereinafter set 
forth; and that each and every of the said pieces of property pur¬ 
chased by the said defendant Effie I. Baker, as aforesaid, was pur¬ 
chased by her with the understanding that plaintiff would be named 
as a co-owner in the deeds conveying the same, and that he would 
have an equal interest with the defendant Effie I. Baker in the same. 

X. That when certain of the property aforesaid was bought by 
defendant Effie I. Baker, she called upon plaintiff to furnish, and 
he did furnish, the sum of, to-wit: $4,000, to enable her to make the 
cash payments, and on one occasion he was compelled to, and did, 
borrow from his sisters the sum of $2,700, which sum was used in the 
purchase of the said properties. 

XI. That during all of the time aforesaid, that is to say, during 
the conduct of the said business in the city of Martinsburg, West 

Virginia, and the purchase of the properties aforesaid, the 

6 plaintiff and the defendant Effie I. Baker lived and cohabited 
together as man and wife, and continued to do so until in or 

about the month of January, 1921, when said defendant Effie I. 
Baker informed plaintiff that she had obtained a divorce from plain¬ 
tiff in the State of West Virginia, and that she could no longer live 
with him as man and wife; that plaintiff never theretofore heard of 
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a divorce proceeding against him. and was living with defendant 
Effie I. Baker as man and wife when she informed him of said di¬ 
vorce, as aforesaid; and that immediately after informing plaintiff 
that she had obtained a divorce, defendant Effie I. Baker drove plain¬ 
tiff from their then home. 

XII. That immediately after the defendant Effie I. Baker noti¬ 
fied plaintiff that she had obtained a divorce from him in the State 
of West Virginia, plaintiff demanded that she settle with him with 
respect to the several properties hereinbefore mentioned, and for the 
large rents, issues, and profits which she had in the meantime received 
and collected therefrom; that said defendant Effie I. Baker refused 
and declined to make such settlement and declined and refused to 
recognize any of plaintiffs rights in and to the same or any part 
thereof; that thereupon, plaintiff employed counsel and, upon his 
advice, instituted in the Supreme Court of the District of Columbia 
a proceeding for the enforcement and preservation of his rights in 
and to the said property, and to enforce a settlement and account¬ 
ing with said defendant Effie I. Baker, the said proceeding being 

known and designated upon the dockets of this Honorable 

7 Court as Charles W. Baker, plaintiff, vs. Effie I. Baker, Equity 

No. 39239; and that in said cause it was alleged, among other 

things, that defendant Effie I. Baker was intending to sell and was 
about to sell the said property for the purpose of defeating plain¬ 
tiff's claims of interest therein. 

XIII. That during the time between the purchase of the said 
properties hereinbefore mentioned and descrbed and the institution 
of the equity suit aforesaid, the defendant Effie I. Baker collected 
and received and used the rents, issues, and profits from the said 
properties by and through one William H. Braswell, a brother of de¬ 
fendant Ernest J. Braswell, a realtor of the District of Columbia, who 
was and is her confidential adviser with respect to the management 
of the said properties, and through whom she purchased the most if 
not all of the said properties. Plaintiff further says that prior to the 
institution of the equity suit aforesaid, when defendant Effie I. 
Baker had declined and refused to recognize the rights and interests 
of plaintiff in said properties, plaintiff complained to the said William 
H. Braswell with respect to the conduct of defendant Effie I. Baker 
and her refusal to recognize his interests and claims, and the said 
William H. Braswell, as a result of plaintiff s said complaint, sug¬ 
gested that plaintiff seek counsel to assist him in asserting his claim, 
and plaintiff was referred by said William H. Braswell to the counsel 
finally employed by plaintiff in the institution of the said equity 

cause. 

8 XIV. That shortly after the institution of the said equity 

suit, and after the defendant Effie I. Baker had retained coun¬ 
sel to defend the same, the defendant Effie I. Baker commenced a 
systematic course of intimidation, threats, and fraudulent conduct 
intended and designed by her to force plaintiff to dismiss and dis¬ 
continue the said equity suit, brought as aforesaid; that said de¬ 
fendant Effie I. Baker even went so far as to threaten to kill this 
plaintiff if he refused and declined to dismiss and discontinue the 
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said equity suit and cease asserting his claims against the said prop¬ 
erties; that said defendant Efhe I. Baker carried a revolver with 
her, and threatened to shoot this plaintiff unless he complied with 
her demands with respect to said equity suit, and the said William 
II. Braswell told plaintiff that unless he complied with the wishes 
and demands of the defendant Etfie I. Baker, she would carry out 
her said threats; that the defendant Effie I. Baker finally proposed 
to plaintiff that, if he would dismiss and discontinue said equity suit, 
she would complete the sale and/or exchange of said property known 
as 1466 Rhode Island Avenue, Northwest, settlement for which was 
then pending, and would thereupon pay to plaintiff the sum of 
$3,000 in cash and would employ him for the period of one year 
at $70 a month. 

XV. That by reason of the aforesaid facts, this plaintiff finally 
yielded to the demands of said defendant Effie I. Baker, and rely¬ 
ing upon her promise to pay him said sum of $3,000 and employ 

him for one year as aforesaid, agreed to accept said demands, 

9 and pursuant thereto made and entered into an agreement 
with defendant Effie I. Baker for his employment by her 

for the period of one year from, to-wit: the 20th day of August, 
1921, at $70 a month; that at the same time, at the request of 
counsel for said defendant Effie I. Baker, this plaintiff endorsed his 
consent upon a form of decree for the dismissal of the equity cause 
aforesaid, and said cause, as shown upon the record thereof, was 
entered dismissed upon the merits. The record in said equity cause 
is hereby referred to and made part hereof. 

XVI. That immediately after the said equity cause was dismissed 
and discontinued, the defendant Effie I. Baker completed the sale 
and/or exchange of said premises No. 1466 Rhode Island Avenue, 
N. W., and received the entire purchase price therefor; that the 
true character and amount of the said purchase price or considera¬ 
tion then was and now is to plaintiff unknown; that she then re¬ 
fused and ever since has refused to give to this plaintiff the said 
sum of $3,000 promised to him as aforesaid, or any part thereof; 
and that said defendant Effie I. Baker also immediately refused, and 
ever since has refused, to keep and perform said promise and agree¬ 
ment to employ plaintiff for the period of one year, or to pay him 
said sum of $70 a month for said period. 

XVII. That as part consideration for the sale and/or exchange 
of said premises 1466 Rhode Island Avenue, Northwest, defendant 
Effie I. Baker became the owner of premises 3227 Eleventh Street, 

Northwest, the same being Lot 30 in Square 2845, and, as 

10 plaintiff is informed and believes and therefore alleges, and 
expects to prove at the trial hereof, the said defendant Effie 

I. Baker, after the dismissal of said Equity cause No. 39329, as 
aforesaid, for the express purpose of defeating the rights of plaintiff, 
caused the title to the property last aforesaid to be taken or placed 
in the name of the defendant Francis D. Colbert, who now holds 
the same. 

Plaintiff further alleges upon infonnation and belief, and expects 
to prove at the trial hereof, that in addition to a sum in cash, which 
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is to plaintiff unknown, and in addition to said premises 3227 
Eleventh Street, Northwest, the defendant Effie I. Baker also re¬ 
ceived as the result of, and in consideration for, the sale and/or 
exchange of said premises 1466 Rhode Island Avenue, Northwest, 
certain other small properties in the District of Columbia, namely, 
three properties on Irving Street, Northwest, and premises No. 1650 
Kalorama Road, Northwest; that said properties on Irving Street, 
Northwest, are unknown to plaintiff, and he is unable to give a 
better description thereof; that the said Irving Street properties 
have since been sold, in whole or in part by the defendant Effie I. 
Baker, and she received the considerations for the sales thereof, 
which considerations are to plaintiff unknown; that the defendant 
Effie I. Baker now is and for some time past has been, collecting 
and receiving the rent from said premises 1650 Kalorama Road, 
Northwest, at the rate of $25.50 a month; that plaintiff has caused 
diligent inquiry to be made to ascertain the exact status of the title 
thereto, but has thus far been unable to learn who holds the same; 
and that plaintiff alleges as his belief, based upon the fact 

11 that said defendant is collecting the rent from said property, 
that said defendant is the true owner thereof, and that the 

true state of the title thereto has willfully and purposely not been 
made to appear upon the land records of the District of Columbia 
as a part and in furtherance of the plan or scheme of the said de¬ 
fendant to thwart plaintiff in the assertion of his rights against her 
and to defeat the same. 

XVIII. That the defendant Effie I. Baker has had and used the 
funds of the plaintiff as aforesaid, to the extent of, to wit, $9,680, 
in the purchase of the several properties aforesaid; that she has kept 
and retained to her own use all profits arising from the resale and 
exchange of certain of said properties, as aforesaid, and in addition 
thereto she has had, used, and retained all the rents, issues, and 
profits from the said properties, aggregating the sum of, to-wit, 
$1,000 a month during the time said properties were owned and 
held by her. 

XIX. Plaintiff further says that when the hotel business con¬ 
ducted by him and the defendant Effie I. Baker in Martinsburg, 
W. Ya., was sold, as aforesaid, the furniture used therein was shipped 
to Washington and was used by defendant Effie I. Baker in the 
conduct and management of rooming houses in certain of the prop¬ 
erties hereinbefore mentioned while the same were owned by her; 
that the said furniture was reasonably worth the sum of $3,000; 
that the said defendant Effie I. Baker collected and received, and 

retained for her own uses and purposes, all of the rents and 

12 profits derived from the conduct of said rooming houses, but 
the amount thereof is to plaintiff unknown, and the said 

defendant has never accounted to plaintiff for any part of the same; 
that since the dismissal of the said equity cause No. 39239 the said 
defendant Effie I. Baker has sold and disposed of, or has secreted, 
the said furniture, and has made no accounting to plaintiff whatso¬ 
ever with respect thereo. 

XX. Plaintiff further charges and alleges, and expects to prove at 
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the trial hereof, that the aforesaid acts of the defendant Effie I. 
Baker, and each of said acts, were done and performed for the pur¬ 
pose of defrauding plaintiff and defeating his rights and interests; 
that the promise and agreement of said defendant Effie I. Baker to 
pay plaintiff said sum of $3,000 and to employ him for the period 
of one year was fraudulently made, in that the same was made and 
entered into without any intention whatsoever on her part to keep 
and perform the same, and was made for the sole and only purpose 
of fraudulently and deceitfully procuring plaintiff to dismiss arid 
discontinue said Equity cause No. 39239; and that said acts were 
parts and steps of a preconceived and cleverly executed scheme de¬ 
signed and intended finally and forever to deprive this plaintiff of 
his rights and to defraud him of his life’s earnings. 

XXI. Plaintiff further says that on or about July 27, If 22, de¬ 
fendant Effie I. Baker, through the defendant Ernest J. E 'aswell, 
entered into a contract for the sale of said premises 251i Four¬ 
teenth Street, Northwest, Lots 825 and 826 in Square 2866, 

13 for the sum of $32,500; and that said sale was about to be 
consummated when the original bill of complaint herein was 

filed. _ 

XXII. Plaintiff further alleges that for some time following the 
dismissal and discontinuance of said Equity cause No. 39,239, the 
defendant Effie I. Baker reiterated her promise to pay him said 
sum of $3,000, as aforesaid, as soon as she could get the money with 
which to do so, but at all times refused him employment in accord¬ 
ance with her said agreement; that plaintiff discovered for the first 
time during the latter part of July, 1922, that title to premises 
2511 Fourteenth Street, Northwest, was not in the defendant Effie 
I. Baker, but was in the defendant Ernest J. Braswell, and after 
the discovery of that fact, plaintiff caused inquiry to be made and 
discovered the facts hereinbefore alleged with respect to the several 
other properties mentioned herein; that plaintiff has been informed 
and believes, and expects to prove, that the defendant Effie I. Baker 
has stated to divers persons that the title to said premises 2511 
Fourteenth Street, and 3227 Eleventh Street, was being held in the 
names of the defendants Ernest J. Braswell and Francis D. Colbert 
for the purpose of defeating plaintiff’s claimed interests therein and 
his claims against her. 

XXT1I. That plaintiff thereupon became finally convinced that 
the defendant, Effie I. Baker, intended and for some time past had 
intended to defraud him, and upon advice of counsel instituted this 
proceeding for the enforcement and protection of his rights; 

14 that he is advised by counsel and believes, and therefore 
alleges that he is entitled to a decree of this Honorable Court 

vacating, setting aside, annulling and holding for naught the said 
consent decree entered in and dismissing said Equity cause No. 
39.239: and that he is entitled in this proceeding to revive and re¬ 
assert the claims set forth by him in said Equity cause No. 39,239, 
together with all other rights in addition thereto as the same are set 
forth and contained herein, and to be accorded full and complete 
relief in the premises; and that this plaintiff has no full, adequate 
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and complete remedy at law for the enforcement of his rights and 
will suffer great and irreparable loss and damage unless this Honor¬ 
able Court shall act in his behalf. 

XXIV. Plaintiff further says upon information recently ob¬ 
tained by him as the result of his investigation, that some time 
after the dismissal of said Equity cause Xo. 39,239, as aforesaid, the 
defendant Effie I. Baker purchased a certain Winton Six automobile 
of the value of, to wit, $1,500, and took title thereto and procured 
license therefor in the name of one William II. Braswell, a brother 
of the defendant Ernest J. Braswell; and that the money used bv 
the plaintiff in the purchase of said automobile was derived from 
the sale of properties hereinbefore mentioned and referred to. 

XXV. Plaintiff further says, with respect to the alleged divorce 
claimed by defendant Effie I. Baker to have been obtained by her 

in said State of West Virginia, that he never received any 

15 notification whatsoever of the pendency of any such pro¬ 
ceeding against him, and learned thereof for the first time 

from defendant Effie I. Baker when she informed him that such 
divorce had been granted; and plaintiff is advised by counsel and 
believes that any such decree of divorce as may have been entered 
against him, without notice, and under the circumstances afore¬ 
said amounted not only to a fraud upon the court of the State of 
West Virginia, but upon plaintiff as well, and said acts were, as 
plaintiff verilv believes, a part of said defendant’s plan to rid her¬ 
self of plaintiff and annex unto herself all of the properties afore¬ 
said. including plaintiff’s rights and interest therein. 

XXVI. Plaintiff further avers that the consideration moving 
from the defendant Effie I. Baker to the plaintiff herein, for the 
dismissal and discontinuance of said Equity cause brought by plain¬ 
tiff for the establishment of his rights in the said properties, as afore¬ 
said. was so whollv and grossly inadequate as to shock the conscience 
of the court and to constitute a fraud upon the rights of this plain¬ 
tiff and that, as hereinbefore alleged, the entrv of the said consent 
decree dismissing said Equity cause No. 39,239 was procured by 
and through the fraud of the defendant Effie I. Baker, and the 
agreement for the dismissal thereof was made and entered into by 
her without any intention whatsoever upon her part of keeping anil 
performing the same. 

The plaintiff further avers that the said defendant, Effie I. Baker, 
aside from such equities as she may have in the several properties 
hereinbefore mentioned and described, has no personal or 

16 other property out of which a judgment at law could be 
satisfied, even if plaintiff had a standing in a court of law 

adequate for the protection and preservation of his rights in the 
premises: and that plaintiff is advised and believes, and therefore 
alleges, that this Honorable Court is the only tribunal which can 
afford him full relief. 

Wherefore, the premises considered, plaintiff prays: 

1. That process issue commanding the defendants Effie I. Baker, 
Ernest J. Braswell and Francis D. Colbert, and each of them, to 
appear and answer the exigencies of this amended bill of complaint. 
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2. That a rule to show cause issue commanding the defendants 
Effie I. Baker, Ernest J. Braswell, and Francis D. Colbert, and each 
of them, to show cause, if any they have, why a receiver or receivers 
should not be appointed to take title to said lots Nos. 825 and 826, 
Square 2866, and known as 2511 Fourteenth Street, N. W., and 
Lot No. 30, in Square 2845, known as premises 3227 Eleventh 
Street, Northwest, and to collect the rents, issues, and profits there¬ 
from and to conserve the same pending the trial of this cause; also 
to show cause, if any they have, why they and each of them should 
not be restrained and enjoined from conveying, or attempting to 
convey, either of said properties, permanently and pending the trial 
of this cause. 

3. That the defendant Effie I. Baker be required to discover and 
disclose any and all properties in the District of Columbia that 
have been purchased or otherwise acquired by her between, to wit, 

the Fall of 1918 and the present time, by and through the 

17 use, directly or indirectly, of the funds mentioned and 
referred to in this amended bill of complaint; that she be 

required to discover and disclose which, if any, of such properties 
she has sold or otherwise disposed of, the consideration received 
therefor, and the amount of profits realized from such sale or other 
disposition; and that she be further required to discover and dis¬ 
close the true and correct amount of all rents, profits and income 
received from any such properties during said period and during 
the time the same were owned and held by her, or by any other 
person for her; and that she be required further to discover and dis¬ 
close any properties purchased by her, with the funds mentioned 
or with the proceeds or profits of any properties which she has pur¬ 
chased and resold during the said period, and now held by her or 
bv any person for her. 

4. That a receiver be appointed to take title to the said lots Nos. 
825 and 826, Square 2866, known as premises 2511 Fourteenth 
Street, N. W., and Lot 30. Square 2845, known as 3227 Eleventh 
Street, N. \V., and such other properties as the defendant shall dis¬ 
close, as prayed for under the preceding paragraphs, and to collect 
the rents, issues and profits therefrom pending the trial of this cause, 
and finally, to sell, transfer and convey said properties under order 
of this court. 

5. That the defendant Effie I. Baker be required to discover and 
account to plaintiff for any and all profits, rents, issues and income 
arising from and out of the properties mentioned in this amended 
bill of complaint, and from any properties which she shall discover 
as herein prayed. 

6. That the aforesaid consent decree entered on, to wit, the 

18 29th day of August, 1921, in said Equity cause No. 39239, 
bv decree to be entered herein, be vacated, set aside, annulled, 

and held for naught. 

7. That the said properties mentioned and described in this 
amended bill of complaint, and in prayers No. 2 and 4 hereof, to¬ 
gether with such other properties as the defendant Effie I. Baker 
shall discover, as herein prayed, be sold under and by decree of this 
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Honorable Court and the proceeds of such sale or sales be paid over 
to the receiver or receivers to be appointed herein. 

8. That plaintiff may have the right at any time hereafter to 
make such further amendments to his original bill of complaint as 
he may be advised. 

And for such other and further relief as the nature of the case 
shall require and to the court shall seem meet. 

CHARLES W. BAKER. 


H. S. BARGER, 

Attorney for Plaintiff. 


District of Columbia, To wit: 

Charles W. Baker, being first duly sworn, on oath says: That he 
has read the foregoing amended bill of complaint by him subscribed, 
and knows the contents thereof; that the matters of fact therein- 
stated as of his personal knowledge are true; and that those stated 
upon information and belief he believes to be true. 

CHARLES W. BAKER. 

Subscribed and sworn to before me this 23rd day of October, 
19 A D 1922 

EDWARD T. LEWIS, [seal.] 
Notary Public, D. C. 


Amendment to Amended Bill of Complaint. 

Filed October 27, 1922. 

******* 

Comes now the plaintiff Charles W. Baker, by his attorneys, and 
leave of court having been first had and obtained, files the following 
amendments to his amended bill of complaint herein: 

Amend the prayers of said amended bill of complaint by adding 
the following prayer: 

7 -a. That this cause be referred to the Auditor to state the account 
of the defendant Effie T. Baker with the plaintiff in accordance with 
the rules of this court in such cases made and provided. 

1-b. That upon final hearing herein, plaintiff be decreed to be tlTe 
co-owner of (1) the properties mentioned and described in the 
amended bill of complaint and now held by defendant Effie I. Baker 
or by any other person for her: (2) of any and all properties that 
may be discovered and disclosed by the defendant Effie I. Baker as 
having been purchased hv her between, to-wit, the Fall of 1918 and 
the present time, by and through the use, directly or indirectly, of 
the funds mentioned and referred to in said amended bill of com¬ 
plaint and now held by her or by any other person for her; (3) of 
such profits as the defendant Effie I. Baker shall discover and dis¬ 
close as having been derived by her from the sale of any such 
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properties; (4) of any and all rents, profits, and income from 

20 any and all of said properties during said period and during 
the time the same were owned by her, and; (5) all profits and 

accumulations had and received by her during said period as the 
result, directly or indirectly, of the investment and reinvestment 
of the funds mentioned and referred to in the amended bill of com¬ 
plaint; and that the defendant and/or the receiver or receivers to be 
appointed by the court be ordered and directed to pay over and 
deliver to plaintiff his just and proportionate share of said funds 
and proceeds of said properties. 

H. S. BARGER, 

Attorney for Plaintiff. 

No objection to filing the foregoing amendment. 

GEORGE C. GERTMAN 

Attorney for Defendants. 

Fiat. 

Let this amendment be filed by consent. 

WALTER I. McCOY, 

Chief Justice. 

Motion to Dismiss. 

Filed October 27, 1922. 

* * * * * * * 

Now comes the defendant Effie I. Baker and respectfully moves 
the Court to dismiss the amended Bill of Complaint exhibited 
against her in the above entitled cause upon the following, among 
other, grounds: 

First. There is no substantial or material difference in the 

21 averments of the amended Bill and the averments of the 
original Bill to which a motion to dismiss was heretofore inter¬ 
posed and granted. 

Second. That the plaintiff, if entitled to any equitable remedy, 
should seek it in the original Equity Cause No. 39,239. 

Third. There is no allegation in the Bill of Complaint of any 
newly discovered evidence which could not have been discovered by 
the exercise of reasonable diligence at the time of the institution and 
pendency of the original action in Equity No. 39,239. 

Fourth. There is no allegation of alleged fraud different from that 
already averred in the original Bill and which has already been! 
held insufficient to justify the granting of the relief prayed. * 

Fifth. It appears upon the face of the Bill that the subject-matter 
thereof was amicably adjusted between the plaintiff and this defend¬ 
ant and that there is a subsisting contract in reference thereto under 
which the liability of the defendant was fixed and determined. 

Sixth. Upon the face of the Bill it appears that the subject-matter 
thereof has already been adjudicated by decree of this honorable 
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Court, which decree remains in full force and effect, and no facts or 
circumstances are averred sufficient in equity to warrant the vacating 
of that decree. 

Seventh . No facts or circumstances are alleged showing that plain¬ 
tiff is not without a complete and adequate remedy at law upon the 
contract referred to in the Bill of Complaint. 

Eighth. It does not appear upon the face of the Bill that 

22 this defendant is insolvent or that she cannot answer any 
judgment that mav be recovered against her by the plaintiff 

upon the contract referred to in the Bill of Complaint. 

Ninth. It appears upon the face of the Bill that the alleged fraud 
upon which the Bill is predicated, and upon which it is sought to 
vacate the decree of the Court, was in reference to the matter ad¬ 
judicated by the Court and not in relation to any extrinsic or col¬ 
lateral matters. 

GEO. C. GERTMAN, 

D. EDWARD CLARKE, 
Attorneys for Effie 1. Baker. 

Mr. Harry S. Barger, 

Attorney for Plaintiff. 

Sir: 

The foregoing motion will be for hearing on Friday the 27th 
of October, 1922, at ten o’clock A. M. 

D. EDWARD CLARKE, 

GEO. C. GERTMAN, 

Attorneys for Effie 1. Baker. 

Order to Dismiss. 

Filed October 30, 1922. 

******* 

This cause came on to 1 e heard upon the motion of the defendant 
Effie I. Baker to dismiss the amended Bills of Complaint, and the 
same having been argued by Counsel for plaintiff and defendant 
Effie I. Baker and having been duly considered, it is, by the Court 
this 30th day of October, A. D. 1922, ordered that the said 

23 amended Bills be and they are hereby dismissed upon the 
ground that the plaintiff is not without an adequate and 

complete remedy at law upon the contract set forth in his Bill of 
Complaint. 

WALTER I. McOOY, 

Chief Justice. 

The plaintiff to the aforesaid decree notes an appeal in open court 
to the Court of Appeals of the District of Columbia, and his bond 
for costs is herebv fixed at $100.00. 

WALTER I. McCOY, 

Chief Justice . 
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Memorandum. 


October 30, 1922.—Undertaking on appeal to Court of Appeals, 
filed. 

Assignment of Errors. 

Filed November 13, 1922. 

******* 

The court, on hearing the defendants’ motion to dismiss the 
amended bill of complaint, committed error as follows: 

1. In holding that plaintiff is not without adequate and complete 
remedy at law. 

2. In dismissing said amended bill of complaint. 

3. And the court committed other error apparent upon 
24 the face of the record. 

H. S. BARGER, 

C. R. AHALT, 

Attorneys for Plaintiff. 


Designation of Record. 

Filed November 13, 1922. 

******* 

The Clerk will include in the transcript of record on appeal the 
following: 

1. Memo, of filing of original bill, and order dismissing same 
with leave to amend. 

2. Amended bill of complaint. 

3. Amendment to amended fill of complaint. 

4. Motion to dismiss amended bill of complaint. 

5. Order dismissing amended bill of complaint, and memo, nota¬ 
tion of appeal, order fixing bond for costs and filing and approval 
of bond. 

6. Assignment of errors. 

7. This designation of record. 

H. S. BARGER, 

C. R. AHALT, 

Attorneys for Plaintiff. 

Copy received this — day of November, A. D. 1922. 

GEORGE C. GERTMAN, 

Attorney for Defendants. 



14 


CHARLES W. BAKER VS. EFFIE I. BAKER ET AL. 


25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 40552 in Equity, wherein 
Charles W. Baker is Plaintiff and Effie I. Baker, Ernest J. Braswell 
and Francis D. Colbert are Defendants, as the same remains upon 
the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 4th day of December, 1922. 

[Seal of Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk . 


Endorsed on cover: District of Columbia Supreme Court. No. 
3928. Charles W. Baker, appellant, vs. Effie I. Baker et al. Court 
of Appeals, District of Columbia. Filed Dec. 13, 1922. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBfA. 

January Term, 1923 


No. 3928 


CHARLES W. BAKER, Appellant, 

vs. 

EFFIE I. BAKER, ERNEST J. BRASWELL, 
FRANCIS D. COLBERT, Appellees 


APPELLEE BAKER’S BRIEF. 


Statement of the Case 

Appellant appeals from a final decree made by the learned 
Chief Justice dismissing his amended Bill upon motion of 
appellee Baker. 

The alleged cause of action set out in the Bill arose out of 
a controversy regarding alleged property rights of appellant 
(former husband) and appellee Baker (former wife); the 
other appellees having no material interest in it. The 1 us- 
band sought an accounting and discovery by his wife ind 
the creation of a trust. His 'first Bill was dismissed upon 
motion and as the amended Bill failed to strengthen the 
original Bill the motion to dismiss prevailed. 
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ARGUMENT. 

At the threshold of the case we are confronted by the 
allegations of the Bill that appellant had previously in 
Equity No. 39239 sued his wife upon the same subject- 
matter and prayed for the same relief and that the Court 
passed a decree dismissing that Bill upon its merits—he 
consenting thereto. 

Of course that decree is res judicata and appellant can¬ 
not be heard again in reference to the same business trans¬ 
action with his wife. 

In order to overcome that insurmountable obstruction 
appellant alleges in his present Bill (R., p. 6 , 7 ) that the 
final decree aforesaid in Equity 39239 was assented to by 
him through fraud practiced upon him by his wife. 

We did not see any fraud alleged and therefore set up 
as one of the grounds for the dismissal of the amended Bill 
that “no facts or circumstances are averred sufficient in 
equity to warrant the vacating of that decree” (R., p. 
11 , 12 ). 

The gravemen of the alleged fraud is that his wife 
promised, if he would assent to the dismissal of the Bill, to 
pay him three thousand dollars, and to employ him for one 
year, but that she has done neither. 

We believed that if appellant’s assent to the decree of 
dismissal was procured upon such agreement that appellant 
was not without an adequate and complete remedy at law, 
hence we set up, as another ground for the dismissal of 
the amended Bill, that appellant was not “without an 
adequate and complete remedy at law upon the contract re¬ 
ferred to in the Bill of Complaint” (R. p. 12 ) and the 
learned Chief Justice based his ruling upon this ground. 

Of course there was no fraud in the transaction, as it is 
averred, and it does not help the appellant any to say that 
the agreement “was fradulently made, in that the same was 
made and entered into without any intention whatsoever on 



3 


her part to keep and perform the same, and was made for 
the sole and only purpose of fraudulently and deceitfully 
procuring plaintiff to dismiss and discontinue said Equity 
Cause No. 39239” (R. p. 7). 

‘‘It is a well settled principle that a just result, 
otherwise lawful, is not ordin^fily affected by the 
fact that the parties who secure it entertain in their 
own breasts an illegal, fraudulent or unauthorized 
intent or purpose. The law ordinarily judges of 
what was done by what was done, and not by the 
purpose of those who secured the result.” 

Coe zrs. Aiken, 61 Fed. 24, 32. 

Had the money been paid and the employment been given, 
the cry of fraud would not have been heard. 

There is no allegation in the Bill that appellee Baker can¬ 
not answer any judgment her husband may obtain against 
her. 

If his allegation as to the contract is true, it is possible 
for him to get a judgment in a short time for the $3,000.00 
and a suit for breach of contract could be brought in the 
Municipal Court. It was deemed preferable, however, to 
file the Bill in Equity so as to operate as a lis pendens and 
thus tie up indefinitely the sale of valuable real estate with 
the hope and expectation to coerce another settlement. 

‘‘Courts of equity have jurisdiction to cancel 
judgments, orders or decrees, or to enjoin their en¬ 
forcement in whole or in part for fraud, but this 
jurisdiction will only be exercised in cases of neces¬ 
sity and where there is no adequate remedy at law.” 

Matthews Z’s. Carman, 122 App. Div. (N. Y.) 

582. 

The sole fraud alleged by the appellant, and upon which 
he seeks to have the former decree vacated, is that his wife 
failed to keep her agreement to pay him three thousand 
dollars and to employ him for a year. The transaction was 
open and above-board and there was no misrepresentation, 
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deceit, or artifice practiced by the defendant. Each party 
was represented by Counsel and they were dealing at arms 
length. 

Fraud cannot be predicated upon what appellant alleges. 

This honorable Court has said:— 

“Fraud is not to be presumed, nor can it be estab¬ 
lished except on clear proof. It may, however, be 
established as well by circumstantial as by direct 
evidence. Rut if the form and design of the trans¬ 
action assailed may be traced to an honest and legiti- 
imate source equally as to a corrupt and fraudulent 
one, the former should in all cases be preferred. 
Suspicious circumstances are not the equivalent of 
proof; and unless all facts and circumstances of the 
case, when taken together, are strong enough to 
generate a clear rational conviction of the existence 
of the fraud charged, that conclusion ought not to 
be adopted which will destroy a prima facie good 
title to property and blacken the characters of the 
parties concerned.” 

McDaniel rs. Paris, 4 App., 213, 216. 

There is no allegation in the Bill that the plaintiff’s wife 
was ever in a position to pay the three thousand dollars. 
There is no allegation that she continued to require her 
husband’s services in the proposed employment. It is not 
alleged that she received three thousand dollars out of the 
sale of the Rhode Island Avenue house and could have paid 
him; indeed, the Rill negatives that thought and indicates 
that she took equities in other properties for her equity in it. 
The Bill avers (R. p. 7) that she reiterated her promise to 
pay him the three thousand dollars as soon as she could get 
the money with which to do so. Appellant evidently looked 
upon the transaction as fair and honest and was seeking to 
collect the money. 

The appellant was not prevented from prosecuting his 
action against his wife by any deception, concealment, or 
artifice, but for some reason well known to him he saw fit 



to surrender to his wife his so-called valuable property 
rights upon her promise to pay him three thousand dollars 
and to give him employment. It is not alleged that she had 
the three thousand dollars at the time or when it was to be 
paid. 

Courts do not vacate decrees upon such flimsy assertions 
as contained in the amended Bill. 

This honorable Court, in Talbott vs. Pickford, 36 App. 
289, 298, said: 

“The importance and value of the settled maxims 
of public policy, that there should be an end of liti¬ 
gation, or that repeated litigation between the same 
parties in regard to the same subject of controversy 
shall be prevented, make up an imperative condition 
of such relief that the party seeking it shall make it 
clearly appear that he had a good defense to the 
action, which by fraud or accident he was prevented 
from making, and also that there was neither fault 
nor negligence on his part. In the language of the 
Court oi Appeals of New York: ‘The conditions 
under which such claims can be supported require at 
least the proof of extraordinary circumstances, the 
absence of laches, and the establishment of a cause 
showing no reasonable doubt as to the conclusive¬ 
ness of discovered proof, the justice of the claim and 
the merits of the controversy.’ ’’ 


In an effort to bolster up his case, the appellant, while 
recognizing the validity of his wife’s alleged contract, 
alleges (R. p. 8) that the consideration moving from her 
to him for his consent to the decree of dismissal was so 
wholly and grossly inadequate as to shock the conscience of 
the Court and to constitute a fraud upon his right. How 
are you to reconcile this allegation with the prior one that 
there was no valid consideration at all for the contract? 

The Courts universally frown upon application to vacate 
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their solemn judgments and decrees; the Court of Appeals 
of New York said: 

“Courts of equity have general jurisdiction to 
grant relief against fraud and to set aside all deeds, 
contracts and other instruments obtained by fraudu¬ 
lent practices; and the jurisdiction of the Court to 
grant such relief extends not only to voluntary con¬ 
tracts inter parties, but also to judgments and 
decrees of courts. But the solemn judgment of a 
court should not be lightly interfered with. It is 
for the interest of the public, as well as individuals, 
that there should he an end of litigation, and where 
parties have been lawfully brought into a court hav¬ 
ing jurisdiction of their persons and the subject of 
litigation, and have had opportunity to prosecute 
their claims and to defend their rights, and judg¬ 
ment has been regularly pronounced, while such 
judgment is not vacated or reversed it concludes the 
parties thereto; and a matter thus once litigated and 
adjudicated cannot be again brought in question. 
Such are the general rules which should not easily 
be evaded. A party defeated in a litigation may 
appeal from the judgment or move for a new trial, 
and, in a proper case, to vacate and set aside the 
judgment. These remedies are generally ample to 
protect all parties. But where there is fraud, not in 
the subject of litigation, not in anything which was 
involved in the issues tried, but fraud practiced 
upon a party or upon the court during a trial or in 
prosecuting the action, or in obtaining the judgment, 
then in a proper case the judgment may be attacked 
collaterally, and on account thereof set aside and 
vacated. But before a regular judgment can he thus 
assailed the proof should be clear and very satisfac¬ 
tory. It is not sufficient merely to raise a suspicion 
or to show what is sometimes called constructive 
fraud, but there must be actual fraud. There must 
be by one party a false and fraudulent representa¬ 
tion, or a fraudulent affirmative act, or a fraudulent 
concealment of a fact for the purpose of obtaining 
an undue and unjust advantage of the other party 



7 


and procuring an unjust and unconscionable judg¬ 
ment. It is not practical nor possible to formulate a 
rule on this subject which will be sufficient to solve 
all cases; but where fraudulent concealment of a 
fact is relied upon for the purpose of impeaching 
and setting aside a judgment regularly obtained, it 
must be an intentional concealment of a material and 
controlling fact for the purpose of misleading and 
taking undue advantage of the opposite party. . . . 
Where there is no relation of confidence between the 
plaintiff and the defendants the parties stand at 
arms length. They came into court as adversaries 
and neither party is bound to make any revelation 
of his case to the other. . . . Neither party can mis¬ 
lead the other by any positive or actual fraud. 

Ward vs. Town Southfield, et al., 102 N. Y., 
287, 292, 293. 

Before the appellant is entitled to be heard upon the merits 
of his bill he must allege satisfactory grounds for the vaca¬ 
tion of the decree because as long as it remains unvacated 
it forecloses any inquiry into the allegations of the present 
amended bill. 

The learned Chief Justice was of the opinion that the 
appellant was not without a complete and adequate remedy 
at law even though the allegations of the bill as to fraud 
were well pleaded, and, at the instance of counsel for the 
appellant, he inserted in the order dismissing the bill the 
reason for so doing. 

It will be observed that numerous grounds are assigned 
for tjie dismissal of the amended bill, and it is immaterial 
whether the ground assigned by the learned Chief Justice 
was right or wrong if upon investigation of the record the 
Court is of the opinion that the judgment was right. 

This honorable court has said: 

“It is well settled that, in an appellate court, it is 
no sufficient ground of complaint that a judge may 
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have given wrong reasons for the correct judgment, 
even if we assume the reasons to have been wrong.” 

Howes vs. District of Columbia, 2 App., 188, 191. 

While we agree with the learned Chief Justice that the 
appellant is not without an adequate and complete remedy at 
law and hence the judgment of the court was proper, never¬ 
theless we desire to also urge in support of the decree the 
sixth ground assigned in the motion to dismiss (Record, 
p. 11), viz: 

“Upon the face of the bill it appears that the 
subject-matter thereof has already been adjudicated 
by a decree of this honorable court, which decree 
remains in full force and effect’ and no facts or cir¬ 
cumstances are averred sufficient in equity to warrant 
the vacating of that decree.” 

Counsel for appellant fail to point out to the court wherein 
the learned Chief Justice erred in dismissing the Bill of 
Complaint. Inasmuch as they insisted upon the ground 
being assigned in the decree it was supposed they had some 
authority to reverse that ruling. Neither is there any 
authority cited by appellant’s counsel showing upon the facts 
averred that any fraud was practiced. 

Courts of equity lend their aid to the vacation of decrees 
where it would he against conscience to allow the decree to 
stand; the rule in the Federal courts is stated thus: 

“Any fact which clearly proves it to be against 
conscience to execute a judgment, and of which the 
injured party could not have availed himself in a 
court of law, or of which he might have availed him¬ 
self at law but was prevented by fraud or accident, 
unmixed with any fault or negligence in himself or 
his agent, will justify an application to a court of 
equity.” 

Marshall vs. Holmes, 141 U. S., 589, 596. 
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The Supreme Court of the United States, in U. S. vs. 
Beebe, 180 U. S., 343, used this language: 

“The only ground upon which the allegation of 
fraud in relation to the judgment is based consists in 
the averment in the bill that the defendants came into 
court and represented that they were poor men; that 
Beebe and the estate of Henshaw were without prop¬ 
erty out of which any judgment could be collected or 
paid; that no part of any judgment could be collected 
by due process of law; that nothing could be made 
out of them or either of them or their estates by 
execution, but if the court would allow a jury and a 
verdict to be entered against them for $100, they and 
each of them would pay said judgments and costs. 
Accordingly judgments were so taken without any 
evidence given or hearing had upon the merits of the 
claim. It is manifest that these allegations would 
furnish no defense to the cause of action on the part 
of the United States against the defendants as sure¬ 
ties on the bond of Widmer. The statements had no 
tendency to prevent full preparation for trial on the 
part of complainant nor did they tend in any way to 
obstruct the full presentation of the cause of action 
against the defendants on the trial. It is plain, there¬ 
fore, that the representations, assuming them to have 
been false, could not constitute such a fraud as upon 
well-settled principles the court of equity would re¬ 
lieve against by setting aside a judgment in a case 
where such representations were made.” Citing 
United States vs. Throckmorton, 98 U. S., 61; 
Ward vs. Southfield, 102 N. Y., 287. 

No authority is cited by counsel for the appellant of any 
case showing that upon the facts and circumstances as 
alleged in the Bill of Complaint in this cause appellant is 
entitled to invoke equity to relieve him of the decree of the 
court fairly and honestly made. 

It is, therefore, respectfully submitted that the decree of 
the court was right and should be affirmed. 

D. Edward Clarke, 
George C. Gertman, 
Attorneys for Appellee Baker. 


